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USES AND TRUSTS. 


THE SUBJECTION CLAUSE. 


Tue effect of a violation of the rules of 
the Revised Statutes upon previous estates. 

In the case of Lorillard v: Coster, there 
was a devise to twelve nephews and nieces 
for their lives, with contingent remainders 
over, which contingent remainders sus- 
pended the power of alienation. The 
Vice-Chancellor, (McCoun,) was of opinion 
that the contingent remainders only were 
void, and that the fee expectant on the de- 
termination of the life estate must be 
deemed to remain in the grantor, or devi- 
sor, and like every other reversionary es- 
tate, would descend to the heir unless oth- 
erwise disposed of; but that the previous 
life estates were unaffected by the statute, 
and that consequently as to them there was 
a good devise. Lorillard v. Coster, 5 Paige’s 
Ch. Rep. 191, 192. On appeal from his 
decision, the Chancellor was of opinion 
that the life estates and the several cross 
remainders, which did not suspend the 
power of alienation beyond the time pre- 
scribed by the statute, were valid, and that 
all the rest were void. Lorillard v. Coster, 
5 Paige Ch. Rep., p. 230. 

On appeal to the Court of Errors, Chief 
Justice Savage, in 14 Wendell, 308, 
says: “ The question then arises is the 
whole devise void, or can a part be sup- 
ported upon the doctrine of cy pres? There 
is nothing new in that doctrine ; there are 
many cases in the books in which it has 
been applied, and is now a part of our 
statute law; 1 R.S., 748,§ 2. “In the 
construction of every instrument creating 
or conveying, or authorizing the creation 
or conveyance of any estate or interest in 
lands, it shall be the duty of courts of jus- 
tice to carry into effect the intention of the 
parties, so far as such intent can be collect- 
ed from the whole instrument, and is con- 
sistent with the rules of law.” 

The general intent of the testator was 
to make his estate inalienable as long as 
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the law would permit ; that is a lawful in- 
tent. In this case he attempted to render 
his estate inalienable during the continu- 
ance of twelve lives; that intent Is not 
consistent with the rules of law, and there- 
fore cannot be carried into effect to that 
extent. It is consistent, however, with the 
rules of law, that any testator should tie 
up his estate and render it inalienable dur- 
ing the continuance of two lives. In the 
language of Mr. Justice Wilmot, 3 Burr. 
1635: ‘Let his intention therefore take 
place, as far as it can go; but it can go no 
farther.” It seems to follow, that it is the 
duty of the court to carry the testator’s in- 
tent into effect to that extent. By the cy 
pres doctrine, which is now statute law, it 
is the duty of the court to carry that intent 
into effect, as far as is consistent with the 
rules of law; and that is done by constru- 
ing this devise as if the direction to pay 
over the net proceeds of the rents and pro- 
fits of his real estate to his nephews and 
nieces, instead of saying during their natu- 
ral lives, had said during the natural life of 
such two of my nephews and nieces as shall 
soonest die. He might have selected any 
two by name; but not having done so, no 
other selection can be made by the court 
than as above. There are in the Revised 
Statutes themselves numerous instances of 
the application of the cy pres doctrine. I 
will refer toa féw. The 17th’ section pro- 
vides that when a remainder shall be lim- 
ited on more than two successive estates 
for life, all the life estates subsequent to 
those of the two persons first entitled there- 
to shall be void; and upon the death of 
those persons the remainder shall take ef- 
fect. That is cy pres (viz.) to carry into 
effect the intention of the party as far as 
you can, to wit: as far as is consistent with 
the rules of Jaw. Other itistances are found 
in the 19th section, in the 37th, and many 
more, which I will not now particularly 
designate. In short, in all cases where a 
party attempts to go beyond what the law 
allows, the instrument shall be construed 
as though it went no farther than the law 
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permits. ‘The 37th section contains a clear 
illustration. There it is provided, that 
when an accumulation of rents and profits 
is permitted during the minority of any 
person, if the testator attempts to carry it 
further, the provision is not all void, but 
only so much as goes beyond the minority, 
that being the limit fixed by law. That 
is the doctrine of cy pres. There are se- 
veral instances in which the legislature de- 
clare, that when an instrument attempts to 
create a larger estate than the law allows, 
such estate shall be void in its creation ; 
section 14th is such an instance. My con- 
clusion therefore upon this view of the 
case, assuming what I shall presently deny, 
that the trust itself is lawful, would be that 
the estate in the trustees is good, during the 
continuance of two lives: and that as soon 
as two of the twelve persons named shall 
have died, the estate of the trustees must 
cease. ‘The inquiry seems naturally to 
present itself, upon whom does the title 
fall at the termination of the estate of the 
trustees? It must necessarily go to those 
in remainder, or to the heirs at law. It goes 
to those in remainder, if part of the devise is 
valid. 1 have shown that by the definitions of 
the statute the remainder contained in this 
devise is a future estate. 1t is an estate lim- 
ited to commence in possession at a future 
day, on the determination of a precedent es- 
tate created at the same time; and whether 
it is vested or contingent, or both, is quite 
immaterial, unless upon the fact of its 
being either vested or contingent, depends 
the question whether it suspends the pow- 
er of alienation. 


On this subject, Mr. Senator Maison says, | 


14 Wend. 363: ‘ The intent of the tes- 
tator, to be collected from the whole will, 
is to be carried into effect, as far as is con- 
sistent with the rules of law. What is that 
intent? It unquestionably is, that his 
whole estate should be kept entire, and 
that the rents and profits should be enjoy- 


ed by the twelve nephews and nieces, and | 
the survivors of them, end that no part of | 
his estate should be aliened until after two | 


years from the death of those twelve ne- 
phews and nieces. This is an intent incon- 
sistent with the rules of law, and cannot 
therefore be carried into effect. But it is 
urged that so far as this intent is consistent 
with the rules of law, it may be carried 
into effect, and that the trust should be | 
considered good during tke continuance of | 
the lives of the two of the twelve nephews | 





and nieces who shall first die. There js 
no warrant for this either in the will or at 
law. The act has contemplated and has 
authorized in three instances a part of the 
whole intent of the testator in locking up 
his estate fora longer period than the law 
will allow, to be carried into effect. The 
first is to be found in the 17th section 
where successive estates for life are limited 
to persons in being, and a remainder limit- 
ed on more than two successive estates 
for life; all the life estates subsequent to 
those of the two persons first entitled shall 
be void, and upon the death of those two, 
the remainder shall vest. Here, though 
the intent may have been to limit the es- 
tate for twelve or more successive lives, 
the limitation for a longer period than the 
law permits, shall not therefore be void ix 
toto, but is vatirdfor the lives of the two 
first entitled. The other is to be found in 
the 19th section, where a remainder is 
created upon estates for lives and more 
than two persons named, during whose 
lives the lite estate shall continue, the re- 
mainder shall take effect on the death of 
the two persons first named, in the same 
manner as if no other lives had been intro- 
duced. In this case, as in the other, the 
whole limitation is not declared vwid, but 
good for the lives of the two first named. 
The third is to be found in the 38th section, 
in regard to the power of directing accu- 
mulation of rents—that if an accumula- 
tion be directed for a longer term than 
during the minority of the persons intend- 
ed to be benefitted thereby, it shall be void 
as respects the time beyond such minority, 


and all directions for an accumulation of 


the rents and profits of the real estate, ex- 
cept as therein allowed, shall be void. So, 
also, in the cases under the Thellusson act, 
so called, of which ours is substantially a 
transcript of Griffith v. Vere, 9 Ves. 127; 
and Langdon vy. Simpson, 12 id. 295, it 
was held, that though the zxtention appears 
to attempt to make an accumulation for 
more than twenty-one years, the whole 
trust shall not therefore be void, but it 
shall take effect for the period during 
which the legislature meant it to be law- 
ful to direct an accumulation. Such deci- 
sions are warranted from the phraseology 
of the act itself, it declaring “ that any ac- 
cumulation, otherwise than by the act di- 
rected, shall be null and void, and that the 
rents so directed to be accumulated, shall 
so long as the same shall be directed to be 
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accumulated, contrary tothe provisions ofthe 
act, shall go to the persons entitled, had not 
an accumulation been directed,” thereby 
manifestly intending as the court of chance- 
ry in England have decided, that the direc- 
tion for accumulation is sanctioned by the 
act for the period therein limited, and is void 
for the excess only. There are in this case 
no two persons first entitled ; there are no 
two persons first named with a view to suc- 
cessive estates for life ; they are concurrent 
life interests with the benefit of survivor- 
ship—a quasi estate, with a view to evade 
the statuary declaration, inhibiting the sus- 
pension of the power of alienation, for a 
longer period than two lives in being, 
which cannot be recognized. In relation 
to the trust in this will, there is no redeem- 
ing power in the statute giving it vitality 
for even a moment of time. It was no 
sooner conceived than it became illegal ; it 
was no sooner penned than it became void. 
Allj uses and trusts, except as autnorized 
and modified by the statute, are abolished. 
This trust is not authorized by the statute, 





neither by its letter nor its spirit; nor is | 


it authorized by any modified common law 
use or trust; it is void ad initio; and can- 
not be sustained to any extent, either at 
law or equity. The trust being void, it is 
as though it had never existed; and the 
fee, instead of being vested in the trustees, 
with an ultimate remainder over to the 
grand-nephews and nieces and their chil- 
dren, by operation of law, is vested in the 
heirs at law, and it is consequently a fee 
unincumbered with the trust. And Mr. 
Senator Young, in 14 Wendell, 392, says: 
“The rule of cy pres was not made for our 
institutions, nor will it bear transplanta- 
tion into our judicial soil.”” The court de- 
creed the devise void. 

And in Hawley v. James, 16 Wendell, 
61, where a testator who had created a 
trust term, directed his trustees, at the ex- 
piration of the period prescribed for the 
continuance of the trust, to divide his es- 
tate intotwelve equal parts, and to allot, dis- 
tribute, and convey to certain of his chil- 
dren and grand-children, severally, certain 
portions of the estate for life, with power 
to the grantor to devise the same in fee to 
his or her lineal descendants in such man- 
ner or proportions as he or she might think 
proper; and in the event of such grantor 
either leaving no descendants, or omitting 
to make a valid disposition of the same in 
execution of such power, then with re- 





mainder in fee to such person or persons, 
as by the statute of descent would have 
been entitled to inherit the estate, had the 
grantor, having derived the same from the 
testator, died intestate lawfully seised 
thereof in fee. Ir was HELD, that the es- 
tate in remainder was au estate which sus- 
pended the power of alienation contrary 
to law, and that the estate in remainder, in- 
cluding the life estates and all the contin- 
gent remainders depending thereon, were 
alegal and void, 

And Mr. Justice Bronson, in 16 Wendell, 
144, says: ‘‘ The will may be good in part 
and bad in part. Distinct independeut 
provisions, which are in themselves free 
from objection, will not be invalidated by 
other separate provisions which are con- 
traryto law. But if the good and the bad 
are so intermingled, that the one cannot be 
separated from the other, then both must 
fall together ; and when a particular dispo- 
sition, which would be valid if it stood 
alone, forms a part of, or depends on a 
general purpose which is contrary to law, 
then both will be alike void, and must share 
acommon fate. If the Revised Statutes 
be violated by a direction for an illegal 
accumulation, or devise, as to the residue 
of the estate, to which such illegal accu- 
mulation of rents and profits was intended 


| to be addéd, will not be affected by such 


void direction if the devise of the original 
estate can be separated therefrom. Per 
Chancellor Walworth, in Hawley v.James, 
5 Paige, 481. And such direction for an 
illegal accumulation is equally void, whe- 
ther it be express or implied. Ib. Vail v. 
Vail, 4 Paige’s Rep. 317.” 


PRACTICAL POINTS. 
STEAM-BOAT. 


On the 23d May, 1840, the plaintiff’s 
barge having just completed her loading 
alongside a collier, was proceeding to the 
north side of the river, navigated by a man 
anda bey. At this moment the Water 
Lily, a steam vessel of the burthen of 
one hundred tons, propelled by engines of 
forty horse power, and drawing about 3 ft. 
4 in. of water, passed by, and the swell she 
made in the river, according to the evi- 
dence of the plaintiff’s witnesses, caused 
the barge to fill and sink,—50 tons of coal 
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being lost. On the part of the defendants 
it was attempted to be shown that the 
swell was caused by asteam vessel called 
the Ramona, which was about 200 yards 
a-head of the Water Lily, and was of the 
burthen of 250 tons, having engines of 
100 horse power, and drawing 10 ft. of 
water; and further, it was attempted to 
be proved, that the plaintiff’s barge was 
over-loaded and improperly trimmed, be- 
ing at least seven inches deeper in the 
water on one side than on the other; and 
that she was insufficiently manned, haying 
only one man and a boy on board, the for- 
mer not sober. ‘The amount of the da- 
mage was about £80, and the jury re- 
turned a verdict for the plaintiffs for £20, 
accompanying their verdict with the fol- 
lowing remarks :—‘ Inasmuch as we think 
the blame is not attributable to them 
(meaning the defendants) alone, because 
we find that the barge was not properly 
trimmed.” The court refused to interfere 
with this verdict on the part of the defen- 
dants. “It is suggested,” said Maule, J., 
“that the finding of the jury must be 
considered as a finding for the defendants, 
because they have improperly assigned a 
reason for giving the plaintiff a smaller 
amount of damages than he was perhaps 
entitled to. We are not however to set aside 
a verdict because the jury, one or all of 
them, may have reasoned inconclusively. 
If such a doctrine were to preyail, scarcely 
any verdict would stand. The trial by 
jury is not founded upon a supposition so 
absurd, as that the whole twelve will 
reason infallibly from the premises to 
the conclusion. This clearly is not a ver- 
dict against evidence.” Smith v. Dobson, 
3 Scott, 336. 


IN BANKRUPTCY. | 














OU. S. District Court. —Maine District. 


Before the Hon. A. Ware. 


GarpNeR Dennett, Assignee, v. NaTHan- 
1EL MITCHELL. 


A conveyance of property by a bankrupt bona fide 
made more than two months before he filed his 
petition for a fair and adequate consideration is 
not void, although he may have been insolvent 
at the time, provided the other party had no 
notice of a previous act of bankruptcy, or of his 
intention to take the benefit of the bankrupt law, 


THis was a petition of Gardner Den- 





nett, assignee of David D. Ruggles, a 
bankrupt, claiming certain property, which 
had been transferred by Ruggles to G, & 
D. N. Ropes, which had been taken into 
possession by their assignee, as havin 
been transferred in fraud of the bankrupt 
law, and for the purpose of giving them a 
preference over the creditors. 

The material facts are as follews: The 
Messrs. Ropes, being creditors of Ruggles, 
and endorsers of his paper to a consider- 
able amount, became dissatisfied with the 
state and prospects of his business, and 
called upon him, on the 17th of June, for 
security. Ruggles declined giving secu- 
rity, but offered to transfer, by an abso. 
lute bill of sale, any of his property to 
pay the debts due to them, and further to 
pay the amount of their liabilities for him, 
on condition of their assuming and un- 
dertaking to pay them as their own proper 
debts. This proposition was accepted, 
and he accordingly conveyed to them on 
that day, by an absolute bill of sale, all the 
stock in trade, in the store he then occu- 
pied, with other property of various kinds, 
including - several promissory notes, and 
other choses in action, to the amount of 
$2,703 06. The Ropes’, at the same time, 
surrendered to him his notes to them, 
and other obligations, to an equal amount. 
On the 20th, Ruggles made a further 
transfer to them to the amount of $870, 
and gave his note for $1,977 95, and re- 
ceived in payment and satisfaction, other 
of his notes given up, and an obligation 
of the Ropes’ to assume absolutely and 
pay his paper, on which they were en- 
dorsers, to the amount of $2,366 09, the 
whole consideration being $2,847 95. It 
is not dénied that the consideration paid 
was the full value of the property. 

At that time the Ropes’ were in good 
credit, and remained so unti} about the 25th 
of July,-when, finding themselves insol- 
vent, they filed their petition in bankruptcy. 
After the sale and transfer, Ruggles conti- 
nued to dispose of his property, collect his 
debts, and pay his creditors, until the 
Ropes’ failed, but made no new purchases. 
He does not appear to have considered 
himself insolvent until after their failure, 
or at least, had not until that time con- 
templated going into bankruptcy. After 
that event he discontinued business en- 
tirely, and on the 25th of August, filed his 
petition to take the benefit of the bank- 
tupt law. 
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Rand, for the petitioner. 

Preble, for the respondent. 

Ware, J.—The validity of the transfers 
by Ruggles on the 17th and 20th of June to 
the Messrs. Ropes is objected to as having 
been made in contemplation of bankrupt- 
cy, and for the purpose of giving to them 
a preference and priority over the general 
creditors of the bankrupt. The second 
section of the act apples to the case, that 
provides, “ That all future payments, se- 
“curities, or transfers of property, or 
“agreements made or given by any 
“bankrupt, in contemplation of bankrupt- 
“cy, and for the purpose of giving any cre- 
“ ditor, endorser, surety or other person, 
“any preference or priorty over the 
“ general creditors of such bankrupts, 
* shall be deemed utterly void, and a 
“fraud upon this act, and the assignee 
“ under the bankruptcy shall be entitled to 
“claim, sue for, recover and receive the 
“same as part of the assets of the bank- 
“ruptcy.” 

All payments or transfers of property, 
which fall within the provisions of this 
clause, are absolutely null and void, and 
convey either no right or title, or at least 
no title valid against the assignee of the 
bankrupt. But in order to bring the pay- 
ment or transfer within the statute, it 
must have two qualities. First, it must 
be made in contemplation of bankruptcy ; 
and, secondly, it must be for the purpose 
of giving to the creditor, to whom the 
payment or transfer is made, a preference 
or priority over the general creditors of the 
bankrupt. The legal validity of thee pay- 
ment or transfer is made to depend on the 
state of the bankrupt’s mind, and his 
purpose and intentions in making it. 

In the first place, then, to render the 
transfer void, it must be made in contem- 
plation of bankruptcy. The precise import 
and force of these terms was one of the 
questions which arose in the case of Ar- 
nold v. Maynard, (Law Rep. for Nov., p. 
296,) and it was decided that the phrase 
did not necessarily imply an intention on 
the part of the debtor to take the benefit of 
the bankrupt law, or to commit an act of 
bankruptcy, which would render him sub- 
ject to be proceeded against as a bankrupt 
by his creditors. Butthe act comes within 
the prohibition of the law when done in 
contemplation of a state of insolvency or 
of bankruptcy, in the popular sense of the 
word; that is, when it is done with the 











knowledge and belief of his inability to 
pay the whole of his debts and continue his 
business. 

The question is then, whether the 
transfer and sale:to the Messrs. Ropes, 
was made in contemplation of bankruptcy 
in this popular sense of the words. For 
if it was done with the knowledge and be- 
lief that he was unable to pay all his cre- 
ditors, the law will presume the intention 
on his part of preferring and giving pri- 
ority to the creditor thus paid. The de- 
position of the bankrupt has been taken 
by the petitioner, who seeks to set aside 
the conveyance and all objections to its 
admissibility are waived on the other side. 
He states distinctly that he did not make 
the payment and conveyance to the 
Ropes’ in contemplation of bankruptcy, 
and with an intention of taking the benefit 
of the law, that he had never thought of 
that until after the failure of the Ropes’, 
that when he made the conveyance to 
them he thought he should be able to pay 
the whole of his debts, if his creditors 
gave him the same indulgence, that they 
had been accustomed to give, but that he 
has since ascertained that he could not, 
—that after the conveyance he continued 
to collect what was due him, turn his pro- 
perty into money, and pay his own debts, 
until the failure of the Ropes’, and that it 
was his intention, at the time he made the 
transfer, to continue his business so far 
as was necessary to convert his pro- 

erty into cash, for the purpose of pay- 
ing his debts, but no further. 

I do not understand that the good faith 
of the bankrupt in what he states as to his 
intentions and expectations when he made 
the sale and transfer to the Ropes’, is 
called in question. But however confi- 
dent his expectations of being able ulti- 
mately to pay the whole of his debts may 
have been, it is quite certain that he was 
then deeply insolvent. From the exhibi- 
tion he has since made of his debts and 
assets, it appears that his own proper 
debts, independent of his liabilities as 
endorser for the Ropes’, amounted to 
about fifty per cent. more than the whole 
nominal amount of his assets, including 
all debts due him. It would be a liberal 
estimate of his property to put it effec- 
tively at one half of his own debts. The 
payment and transfer to the Ropes’ then, 
in point of fact, whatever may have been 
the intention of the bankrupt, operated 
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to give them a preference over his other , proviso of this section of the law, “that 


creditors. It is contended by counsel 
that the bankrupt ought not to be heard 
to say that he believed himself able to 
pay the whole of his debts, when by his 


own showing, his own proper debts a- | 


mounted to upwards of $9,000, exclusive 
of his liabilities as endorser, while the 


whole nominal amount of his property, | 


according to his own valuation, made a 
short time after, was but about $6,000 ; 
that if he was a person of ordinary pru- 
dence and discretion in the management 
of his affairs, the natural presumption that 
he knew his insolvency, ought to prevail 
as a presumption of law against his own 
declaration to the contrary, not on the 
ground of a wilful violation of truth on 
his part, but on the ground of the general 
policy of the law. This view of the mat- 
ter would certainly deserve great consi- 
deration if the question was simply one 
between the different creditors. 

But the decision of this question does 
not affect the creditors alone; it reaches 
the bankrupt also. For the statute not 
only declares such preferential payments 
and transfers void, but it adds, “ That 
the person making such unlawful preferen- 
ces and payments shall receive no dis- 
charge under the provisions of this act.” 
Now if the bankrupt honestly believed, 
when he made the transfer or payment, 
that he was able to pay all his debts, it 
would be a harsh construction of the law, 
to hold that it intended to deprive him of 
his discharge, although, in the result, it 
might appear that he acted under a delu- 


“all dealings by and with any bankrupt, 
‘“‘bona fide made and entered into more 
“than two months before the petition filed 
“against him or by him shall not be in- 
“validated or affected by this act, provi- 
“ded, that the other party to any such 
‘dealings or transactions had no notice of 
“a prior act of bankruptcy, or of the inten- 
* tion of the bankrupt to take the benefit of 
“this act.”’ If the sale and transfer was 
made in good faith, and the Ropes’ had no 


_ notice of Ruggles’ intention to take the 


benefit of the act, then it is not rendered 
void. 

Now, what is necessary to give to the act 
the character of good faith witbin the 
proviso? Is any thing more required 
than that it should be actually done more 
than two months before the filing of the 
petition, and that it should be for a fair and 
adequate consideration, without notice on 
the part of the purchaser of any prior act 
of bankruptcy, or vf an intention on the 
part of the bankrupt to take the benefit of 
the act. ‘I'he fact that the vendor was in- 
solvent at.the time, and that he knew him- 
self to be so, would not, it seems, deprive 
the transaction of its character of good 
faith, so as to render the act void. For if 
that would invalidate the act, no distinction 
would exist between dealings and transac- 
tions more than two months before the 


| bankruptcy and those less. The distinction 
| between preferential payments and trans- 


hold the transfer or payment fraudulent in | 
one respect and not in the other; that it 


shall be deemed fraudulent to render the 
transfer void, and not fraudulent to bar the 
bankrupt of his discharge. 


It appears to | 


me, therefore, that there is a serious diffi- | 
culty in holding the payment and trans- | 
fer void on any grounds of general poli- 


cy, if it be admitted that it was made 
by the bankrupt, under a belief fairly en- 
tertained at the time, that he was able to 
pay the whole of his debts. 

But in this case the payments and trans- 
fers to the Ropes’ were made on the 17th 
and 20thof June. Ruggles filed his pe- 
tition to be declared a bankrupt on the 
25th of Augus& more than two months af- 
ter the payments were made. The 
transaction, therefore, falls within the 


fers made more than two months before 
the bankruptcy, and those made within 


_that.time is, that in the latter case a pay- 
sion; and I do not see how the court can | 


ment or transfer is deemed fraudulent and 
void when made in contemplation of bank- 
ruptcy and for the purpose of giving the 
creditor a preference, without notice on 
his part, and in the former it is not so 
deemed, unless the other party has notice 
of a previous act of bankruptcy, or of the 
intention of the bankrupt to take the be- 
nefit of the act. If indeed the bankrupt 
at the time knew himself to be deeply in- 
solvent, and the fact of his insolvency was 
known to the other party, but without the 
knowledge of any intention on his part to 
take the benefit of the act, and then the 
bankrupt should present bis petition some 
three or four months afterwards, it might 
present a case deserving consideration. 
But whether the transaction in such a 
case would be sustained under the law, need 
not be decided in this case, for from the 
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whole evidence on the record it is ap- 
parent that the bankrupt did not at the 
time of the sale consider himself insol- 
vent, nor did he suppose himself so un- 
til after the failure of the Ropes’. Then 
finding that the debts which they had as- 
sumed, and forthe payment of which he 
had furnished the means, would come 
back upon him, he became satisfied of | 
his insolvency, and on a more careful 
examination of the state of his affairs, he 
became satisfied that he was actually in- | 

| 

| 





solvent at the time of the settlement and 
transfer. 

My opinion on the whole is, that the | 
transaction was valid, and that the proper- | 
ty must be retained by the assignee of | 
the Ropes’, and be administered as part of | 
their estate. 








SUPERIOR COURT. 





Before the Hon. Samus Jones, C. J., 
and the Hon. T. J. Oakey. 


ALLEN and another v. Stevens and others. 


EVIDENCE—STATUTE OF LIMITATIONS, 


Where, to an action in assumpsit, the statute of limi- 
tations was pleaded, and it appeared that the plain- 
tiffs had rendered an account to the defendants who 
were merchants, and co-partners in 1833, 1834 and 
1835, and that in May, 1840, the clerk of the plain- 
tiffs again rendered an account, and saw one of the 
defendants thereon, who admitted that he had seen 
the account, but stated that he had not been able 
to examine it; that he wanted to find some old pa- 
pers relative to it, which he expected to find; that 
he would see A. (his partner,) and would look into 
the accounts :—Held, that there was a sufficient ac- 
knowledgment of the indebtednees of the defendants 
to bar the application of the statute of limitations. 

Where, among merchants, an account is rendered and 
retained without objection, it amounts to an acknow- 
ledgment of the correctness thereof as an account 
stated, and an action may be maintained thereon | 
without further evidence of its correctness. 
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on several voyages, and the result was a 
loss to the owners, as appeared by the 
plaintiffs’ accounts rendered to the owners 
in 1833. James & Co. paid the plaintiffs 
their proportion of the loss, but the de- 
fendants, Stevens, Cromwell & Co., neg- 
lected to pay the plaintiffs their account so 
rendered against them. The clerk of the 
plaintiffs again rendered the account to the 


| defendants in 1834, and again in 1836, but 


could not testify to any conversation that 
took place at the time the account was so 
rendered. In‘April, 1840, he again ren- 
dered the account to the defendants, and 
in May following called on the defendant 
respecting it, and saw Mr. Stevens, one of 
the firm, when a conversation took place 
between them as follows :—The clerk said 
he had left the account the last week. 
Stevens replied he had seen it, but had not 
yet examined it. He wanted to find some 


| old papers relative to it, and which he ex- 


pected to find, but that he would see Allen 


' about it; and added, he expected Allen 
| would have spoken to him about it, that he 


would look into the accounts, and see 
Allen. It also appeared, that there was 
also a small item, in the account last ren- 
dered, of $4 -AS;, being one-third of a 
charge of counsel, employed by the plain- 
tiffs as ship’s husband, for counsel fees and 
service in regard to said vessel accruing 
in 1833, but not rendered to the plaintifis 
till 1836, which was paid by them at that 
time, and charged to the defendants. The 
clerk testified, that no objection, to his 
knowledge, was made by the defendants 
to the account so rendered,until 1541, when 


| this suit was commenced. 


lt appeared, also, that the plaintiffs had 
chartered the brig in 1833 to Messrs. 
Churchill, Bunker & Co. of Constantinople, 
for a voyage to that place and back, for 
$5000, one-half to be paid at Constantino- 
ple, and the other half in New-York ; that 


one-half was paid in Constantinople, but 


Assumpsit to recover the balance of an 
account. Pleas, non-assumpsit, payment, 
non-assumpsit infra sex annos, actio non ac- 
crevit infra sex annos, with notice of set-off. | 
The cause was referred. It appeared in 
evidence, that in 1833, the defendants, 
composing the firm of Stevens, Cromwell 
& Co., with Messrs. James & Co., were 
owners of the brig Flora, the former of one- 
third, the latter of two-thirds ; that they 
put their brig in charge of the plaintiffs as 
ship’s husband, who chartered and sent her 


only $1800 of other half was paid in New- 
| York, which was received of Bunker, and 
' in consideration of which the plaintifis, in 


1833, executed and delivered to said Bun- 
ker a covenant not to sue him for, or on ac- 
count of said charter party, for the period 
of 1000 years, and the defendants’ counsel 
claimed, that one-third of the difference 
between $1800 and $2500, the half of the 
charter money, should be set-off against 
the plaintiffs’ demand, by reason of their 
having given such covenant. 
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The referees reported in favor of the 
plaintiffs for the sum of $619 87. 

A. Crist, for the defendants, now moved 
to set aside the report, on the ground that 
the plaintiffs had failed to show any in- 
debtedness on the part of the defendants, 
that the delivery of the account current 
from time to time did not furnish sufficient 
evidence of such indebtedness; that if 
proved, it was barred by the statute of li- 
mitations, there being no evidence of any 
new promise to pay, or admission of pre- 
sent liability and willingness to pay, and 
that in any event, the plaintiffs should have 
been charged with the amount released by 
them to Churcbhill, Bunker & Co. 

O. Bushnell, for the plaintiffs, opposed 
the motion. The learned counsel insisted, 
that the debt was not barred by the statute 
of limitations; that the declaration of 
Stevens to the clerk of the plaintiffs, with 
reference to the account previously ren- 
dered, coupled with the subsequent silence, 
was a sufficient acknowledgment that it 
amounted to a promise to pay, if the ac- 
count turned out on examination to be cor- 
rect, and the acquiescence was evidence of 
its being correct ; that an acknowledgment 
sufficient to take the case out of the sta- 
tute, might be implied from the conduct of 
the parties ; that an account rendered and 
retained a long time without objection, must 
be taken to be acquiesced in, and thereby 


Hite and Wife v. Chittenden et al. 
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of such an account, without further evi- 
dence of its correctness. There can be 
no room therefore for the application of 
the statute of limitations-to a case in which 
such an acknowledgement of the indebted- 
ness of the defendants exists. 

In the second place, the defendants 
claim a set-off, on account of the release, 
as they contend, of the debt due from the 


house at Constantinople, for the charter of 


the vessel. We are inclined to think, in 
the first place, that under the circum- 
stances, the covenant not to sue one of 
that firm, is not a release of the debt; 
bat if it were, the demand, if any, which 


the defendants might in consequence 


becomes an account stated between the par- 
ties; that one item of the account was within | 


the six years, and drew the rest after it. 
He also contended, that the report of the 
referees, having the force of the verdict of 
a jury, ought not to be set aside, unless it 


were clearly against the weight of evi- | 


dence ; that the covenant not to sue was 


not a release, and the claim of set-off was 
unliquidated and barred by the statute of | 


limitations. 

Per Curtam.—The first ground of de- 
fence relied on in this case, is the statute 
of limitations. We think that it cannot be 


sustained. It appeared in evidence that | 


the plaintiffs had repeatedly rendered to 
the defendants an account current, show- 


ing the balance claimed by them, and | 


which was retained by the defendants 
without objection. This has always been 
considered, as between merchants dealing 
with each other, as amounting to an ac- 
knowledgment of the correctness of the 
account, as an account stated, and an ac- 
tion may be sustained upon the footing 


set up against the plaintiffs, is itself 
barred by the statute of limitations, as 
there is no circumstance appearing in the 
case, which can permit the application of 
the statute to it. 

Motion denied. 
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Before the Hon. M. UtsHoerrer, anp 
Judges IncrawAm AnD INGLIs. 


Hire and Wire v. Cuitrrenpen et al. 


COSTS—TAXATION. 


On taxing costs the judge is bound by the orders of 
the court, and has no discretion to argue or discard 
such orders. ; 

A plaintiff is not entitled to costs attending a motion 
for a new trial, although the amount of the verdict 
has been materially reduced. 

Where a plaintiff moves for a reference and the court 
refuse to allow the defendant the costs of the term, 
and the defendant, instead of appealing therefrom 
acquiesces therein, the discretion of the court can- 
not be called in question with reference thereto on 
taxation of custs. 

Where charges are made for services of notices, or of 
subpena tickets, and it is alleged by the defendants’ 
counsel, that such services were not made, and the 
plaintiffs’ councel declines to say that they were ac- 
tually served, they must be disallowed. 

A brief and copy pleadings for trial and reference, can 
only be once charged. 

Proof of service of notice of argument is always du- 
plicated, and a fee of fifty cents for furnishing proof 
of service is allowed, whether in the form of an ad- 
mission or affidavit. 


Tuts was an appeal from the decision of 
Mr. Justice Inglis, as to the allowance of 
certain items in the plaintiffs’ bill of costs. 

The bill was taxed on the 25th January, 
1843, when the defendants counsel objected 
to the allowance of the following items : 
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Ist. To the costs of opposing motion of 
defendants to set aside the report of re- 
ferees, because the defendants were virtu- 
ally successful on such motion, and the 
decision thereon amounted to all that the 
defendants sought for, the decision upon 
such motion being “ that the report of the 
referees be confirmed if the plaintiffs re- 
mit all over $330 1-100 otherwise that said 
report be set aside as contrary to evidence 
on payment of costs by defendants,” and 
the plaintiffs having elected to remit. 

2. To the costs of April term, 1842, be- 
cause the plaintiffs, on the first day of 
that term, and before the cause was reached 
on the calendar, moved for a reference 
which was granted—and that therefore the 
cause went off on the plaintiffs own mo- 
tion. 

3. To three several charges of $1 374 
for subpoena ticket and service, inasmuch 
as it was alleged by defendant’s counsel, 
that such services were not made, and not 
denied by the plaintiffs’ counsel. 

4. To the charge of $1 for notices for 
referees for the 19th of May, 1842, (they 
having met and organized on the 16th, and 

adjourned to the 19th,) because such notices 
were not necessary and in fact were not 
made. 

5. To a charge of $6, for brief and 
pleadings, which were twice charged, be- 
cause the rule is settled that such charges 
can he made but once in the course of a | 
suit. 

6. To five several charges for proof of 
service of notice of argument on clerk, 
because there is no such item allowed in 
the fee bill which is regulated by statute. 





7. To five several charges for proof of ser- 
vice of notice of argument on defendant’s 
attorney, because on each occasion the | 
defendant’s attorney had given a written | 
admission of service. | 

The learned judge having overruled the | 
several objections, the defendants now ap- | 
| 


pealed therefrom. 

J. Oakley, for plaintiff. 

O. W. Sturtevant, for defendant. 

Per Curtsam.—First. The verdict hav- 
ing been largely reduced in amount, the 
defendant contends that the judge ought 
to have denied the costs attending the mo- 
tion fur a new trial. 

In the first place it must be observed, that 
on taxation the judge is bound by the or- 
ders of the court in the progress of the 

46 








cause, with respect to the costs, and has no 
discretion to argue or discard such orders. 
He must tax the costs in the cause agreea- 
bly to the orders of the court. In the 
next place, the order for a newtrial granted, 
the costs of the motion for a new trial to 
the plaintiff. Lastly, we have frequently 
held in similar cases that the plaintiff is 
entitled to the costs attending the motion 
for a new trial, notwithstanding that the 
amount of the verdict was materially re- 
duced. 

Seconp. The costs of April term are 
objected to, because at the term, the plain- 
tiff himself moved for a reference and the 
judge thereupon refused to allow the de- 
fendant the costs of that term. The 
defendant, instead of appealing from the 
judge’s order, or bringing it before the 
court, acquiesced, and it is too late on a 
taxation to call in question the discretion of 
a judge as to costs on granting a motion 
for areference. Ordinarily in such cases 
the party moving is required to pay the 
costs, but we cannot in this stage of the 
case review the decision. It follows that 
where the decision does not disallow the 
costs of the term, they abide the event of 
the suit. 

Tarp. The items of $1 37+ three times 
charged for subpcena and ticket and ser- 
vice, ought to have been disallowed if the 
plaintifi’s attorney declined to say that they 
were actually issued and served. The 
same rule applies to $1 for notices to refe- 
rees to meet on 19th April, not upon the 
ground that the notices were unnecessary, 
(for we have decided otherwise in cases 
of adjourned meetings of referees,) but 
upon the ground that the performance of 
the service is denied by the defendant, and 
not affirmed by the plaintiff. 

The brief and copy pleadings for trial 
and reference, $6 00 can only be once 
charged. 

The proof of service of notice of argu- 
ment is always taxed, but is not duplicated 
for proof of the five notices on the clerks, 
$2 50 must therefore be deducted. The 
fee bill allows 50 cents for furnishing proof 
of the service of a notice, and we hold it 
to be no matter whether it is the form of 
an admission or affidavit, but no proof of 
notice to clerk was necessary, $13 61 must 
be deducted, but as the larger portion of 
the amount appealed from is allowed, no 
costs of appeal are given to either party. 
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Dusois et al. v. Toe New-York anp Har- 
LAEM Rat Rvoap Company. 


DEMURRER. 


Where a corporation, not possessing banking powers, 
issue their promissory note fur the payment of a sum 
of money—Held, on demurrer assigning for cause, 
that their act of incorporation does not give them 
power to issue notes, under seal or otherwise, and 
that the declaration does not disclose any conside- 
ration for such note, that {he demurrer was bad, and 
that the defendants ought to have made such de- 
fence by pleain confession and avoidance. 


AssumpsiT on a promissory note. The 
declaration alleged, that the defendants 
heretofore, &c., made a certain writing obli- 
gatory, aud delivered the same to the plain- 
tiffs, sealed with the corporate seal of the 
defendants, bearing date, &c., signed by 
the president and secretary of the said de- 
fendauts on, &c., by which said writing ob- 
ligutory, the said defendant promised to 
pay Dubois, Galatian & Co. (the plaintiffs) 
four months after the date of said writing 
obligatory, or their assignees, the sum of 
five hundred dollars with interest, for va- 
lue received. 

Demurrer, on the grounds— 

1. That the act incorporating the de- 
fendants as the New-York and Harlaem 
Rail Road Company, does not authorize 
them to issue and circulate their notes for 
the payment of money. 

2. That the act, incorporating the said 
defendants as the New-York and Hariaem 
Rail Road Company, passed April 25th, 
1831, and the several acts amending the 
same, do not authorize the defendants, as 
such company, to make and issue their 
notes under seal or otherwise. 

3. That the said declaration does not 
state or show any consideration for which 
the said note was given.—Joinder in de- 
murrer. 

Sandford, in support of the demurrer.— 
The plaintiffs declare on a writing obliga- 
tory, which is, in fact, a promissory note. 
The defendant demurs to the declaration, 
and assigns three special causes of demur- 
rer. 1. The act of incorporation of de- 
fendants, passed 25th April, 1831, says: 
‘¢ The said corporation shall possess the ge- 
neral powers, and be subject to the general 
restrictions and liabilities prescribed by 
such parts of ch. 18, 1st part Rev. Stat. as 
are not repealed. (Laws New-York, 1831, 
p. 323, § 15.) 2. No corporation created, 
or to be created, not expressly created for 





banking purposes, shall by any implication 
or construction, be deemed to possess the 
power of discounting bills, notes, &c., or 
of issuing notes, or other evidences of 
debt. (Rev. Stat. vol. 1. p. 602, 2d edit, 
§ 14, part 1, ch. 18.) 3. No inducement, 
intendment or consideration is stated in 
said declaration as to giving or issuing a 
note. (See 2 Hill, 265; 3 Wend. 94; 
9 Wend. 392.) 

J. S. Bosworth, contra—1. The law 
presumes, that all contracts to and bya 
corporation, are made in the regular and 
lawful course of its business, until the con- 
trary is shown. (3 Wend. 94; Barker vy. 
Mechanic Fire Insurance Cv., 10 Wend. 
341; Wilmarth v. Crawford, 2 Cow. 664; 
7 Cow. 540; 2 Cow. & Hill, n. 288-9.) 
2. It may contract in any form thai indivi- 
duals do, unless prohibited by its charter 
from so contracting, as by parol or giving a 
promissory note, (2 Hill, 265; 1 Cow. 513,) 
or by what is commonly called a corpora- 
tion bond, as in this case. (12 Wend. 256; 
Angel & Ames on Corporations, 144.) 
3. The act, Session Laws of 1831, p. 223, 
provides for purchasing land. Defendants 
must buy locomotives, cars, rails, and 
other materials, build engine-houses, Xc., 
and is not bound to do business on the 
cash system, and when it buys on a credit, 
may contract by note, bond or parol. 
(10 Wend. 341; 15 Wend. 256; 3 Wend. 
94.) The law presumes the bond sued on 
was given for some of these purposes in re- 
spect to which the defendants might law- 
fully contract. If the contrary is true de- 
fendant should set up such matter and not 
demur. 

Cur. ad. vult. 

Uxsnoerrer, J—The defendants de- 
mur to the declaration against them on a 
note, because they are not authorized to 
issue such a note, and because the plain- 
tiff does not aver that the note was given 
for a consideration which was created 
within the powers or duties of the corpo- 
ration. 

The plaintiffs, however, have not set 
forth the defendants’ act of incorporation 
in general terms, as allowed by the re- 
vised Jaws, which act proves that the de- 
fendants might create liabilities for which 
notes might be given. This power is not 
restricted by the act which declares that 
no such corporation shall by implication 
be deemed to possess the power of issuing 
bills, notes or other evidences of debt. The 
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object and effect of the latter law are only 
to prohibit the power of issuing notes un- 
less by express authority. All corpora- 
tions having power to create liabilities in 
the exercise of their authority may give 
notes promising the payment of the debts, 
(2 Hill, 265,) and if the defence is made 
that the corporation did not make the 
notes, it must be shown in the defence ; 
(3 Wend. 93,) wot by a demurrer, which 
admits the declaration to be true, but by a 
plea which confesses and avoids it by 
showing that the note was illegally given, 
or was not given for any of the legitrmate 
purposes for which the corporation was 
created. But it is insisted that this is 
granting the power to issue notes by im- 
plication. I think not. It is presaming 
anote to have been duly given by the 
defendants themselves, in discharge of 
their legitimate contracts, unless they 
aver the contrary. If they plead the con- 
trary to have been the fact, and the ptaintiff 
demurs, then we must look into the char- 
ter to see if a general power of banking 
is given, or the power to issue nego- 
tiable notes for general purposes, and as no 
such general power is given to the defen- 
dants, their plea would on demurrer be 
successful. But if the plaintiff replied 
and proved that the note was given for a 
purpose within the legitimate powers of 
the corporation, then they would be en- 
titled to recover against the defendants.. 

Any corporation authorized to create 
debts may therefore be presumed to have 
given a note in diseharge of a just debt, 
although we may not by implication say 
that such corporation possesses the gene- 
ral power to issue evidences of debt. 
Whether the evidence of debt is negoti- 
able, is another matter, (15 Wend. 258.) 
But when it is put in suit by the original 
payees it is maintainable. 

The defendants, however, in this case, 
have set forth, as special causes of demur- 
rer, that they are not authorized to issue 
evidences of debt, and that the plaintiffs 
ought to have set forth the consideration. 
But the plaintiff could not reply to sueh 
demurrer. The question therefore still 
remains, whether the plaintiff’s declaration 
is not presumptively sufficient, and whe- 
ther the defendants were not bound to 
plead the matter which confessed the 
facts, but avuided the liability? This 
question is one of some difficulty, but 1 
think the most reasonable construction of 











the statutes and rules of pleading is that 
the liability depends upon facts which 
onght to have been pleaded, and not upon 
matters of law which cannot be avoided 
by proof upon a demurrer, and such seems 
to have been the expressed opinion of the 
Supreme Court in the conclusion of their 
decision in 15 Wend. 259. 

My impression, therefore, is, that the 
plaintiffs are entitled to judgment upon 
this demurrer, with liberty to the de- 
fendants to withdraw the demurrer, and 
plead, if they are so advised, upon payment 
of costs. 

Judgment for plaintiffs on demurrer, 
with liberty to defendant to plead, on pay- 
ment of costs, and withdraw demurrer. 


os 
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COURT OF EXCHEQUER. — Mica. 
TERM. 


Before Lord Anincer, C. B., and Barons 
Parke, ALpeRson, Gurney and Rotre. 


Lioyp v. Mostyn.—Nov. 7, 1842. 


In an action ona bond, which has been seen by the 
defendant’s attorney some time before the trial, 
and a copy of it furnished to the opposite party 
under a judge’s order, notice to him to produce 
the bord served the day before the trix] is suffi- 
cient to let in secondary evidence of 11s contents. 

Quere, whether when: a notice to produce a written 
document, which is not in the possessiun of the 
party on whom it is served, comes too late to 
allow of secondary evidence tu be given, the defect 
is cured by the instrument accidentally coming into 
the hands of that party before the trial. 

A party who gives a bond of indemnity to another 
for the amount of a legacy improperly paid to a 
wrong person, and for all costs respecting it, is lia- 
ble for the reasonable costs incurred by the obligee 
in defending a suit in equity btought by the legatee. 


Dest brought by the plaintiff as admin- 
istrator of one Edward Lloyd, on a joint 
and several bond executed by the defen- 
dant and his father Samuel Mostyn, de- 
ceased, bearing date 10th of June, 1815. 
The record set out the condition of the 
bond as follows: Catherine Middleton, 
deceased, had,-by her last will and testa- 
ment, bearing date 6th December, 1S08, 
bequeathed to the three children of Sa- 
muel Mostyn, father of the defendant, the 
sum of 200/., to be equally divided be- 
tween them when they should attain the 
age of twenty-one years; and appoint- 
a the said E. Lloyd as executor: I 
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1815, before any of the children attained 
that age, the executor paid the money to 
their father 8S. Mostyn, who, together with 
the defendant, his son, gave the present 
bond to indemnify the plaintiff for the 
amount, with all costs respecting it. The 
declaration went on to state, that after the 
children attained the age of twenty-one 
years, the plaintiff, on the 18th June, 1841, 
was by reason of the said executor, E. 
Lloyd, having paid over the above sum of 
money to the said 8. Mostyn, forced and 
obliged to pay to S. Mostyn, one of the said 
hree children, his share in the said sum 
of 200/., and the interest thereof, and the 
costs ofa certain suit in chancery theretofore 
instituted by the said T. Mostyn against 
the plaintiff as such administrator, for the 
recovery of his said share of the said 
legacy, and the interest thereon, and was 
also forced and obliged to lay out and 
expend a further sum of 40/. in and about 
his, the plaintiff’s, appearance and de- 
fence to the said suit, and about procuring 
the same to be discontinued; and con- 
cluded by assigning as a breach, that nei- 
ther the defendant nor the deceased 
obligor of the bond, S. Mostyn, had in- 
demnified the plaintiff for the same. Pleas, 
first, non est fauctum; and second, pay- 
ment to the deceased E. Lloyd. At the 
trial before Gurney, B., it appeared that 
the bond in question had been found 
some time since among some old papers 
in the house of one Jones, who had been 
attorney of both the obligors, by a person 
of the name of Williams, to whom it was 
delivered by the widow and personal re- 
preseutative of Jonestokeep. This Wil- 
Jiams was called as a witness on the part 
of the plaintiff, to produce the bond which 
he had with him in court at the trial; but 
the learned judge held that he was not 
bound to do so, as he stood substantially 
in the situation of Jones, who held the 
bond as in his capacity of attorney for the 
defendant. The plaintiff then proposed 
to give secondary evidence of the bond, 
and with this view proved a notice to pro- 
duce the original, served on the plain- 
tiff’s attorney in the assize town, which 
was nearly 200 miles distant from Lon- 
don, where the attorney resided, on the 
Thursday in the assize week, the com- 
mission day being on Wednesday, and 
the cause tried on the Friday. This no- 
tice was objected to as insufficient, and 
held to be too late to let m secondary 








evidence. It subsequently appearin 
however that Williams had caleelhen : 
hold the bond for both parties, and pro- 
duce it in court if required, and had in the 
progress of the suit sent it up to town to 
the defendant’s attorney, when a copy of 
it was furnished to the opposite party un. 
der a judge’s order. Secondary evidence 
of the contents of the bond was received 
by the learned judge. It also appeared 
that the first application by the legatee 
to the plaintiff for the payment of this 
legacy was made in December, 1839, and 
a correspondence carried on between 
them until the month of March following, 
when proceedings in chancery were com. 
menced, which were ultimately put an 
end to in June, 1841, by the plaintiffs 
paying the legacy with interest and costs, 
On this it was objected to by the defen. 
dant’s counsel, that the plaintiff had no 
right to recover against him the amount 
of the costs incurred by the correspon- 
dence, or the proceedings in equity, the 
resisting the payment of the legacy being 
the plaintiff’s own wrongful act. The 
jury, however, found a verdict for the full 
amount claimed, the learned judge re- 
serving leave to the defendant to move 
to reduce it by the amount of those costs. 
Kelly, now moved.—It is clear that the 
notice to produce given to the plaintiff's 
attorney on the Thursday of the assize 
week was too late. Where the deed is 
one which the party may either be fairly 
presumed to have in his actual possession, 
or can immediately come at, notice the 
night before the trial will do; but when, 
as in the present instance, this is not the 
case, notice must be given a reasonable 
time previous, in order that the attorney 
may have an opportunity of considering 
whether it is for his client’s interest to pro- 
duce it. (Georgev. Thompson, 4 Dow]. 656.) 
[ Parke, B—The reason why notice is 
required in that case is, that the attorney, 
if he has not the instrument in his own 
possession, may go to his client and ask 
for it; but does that apply where the bond 
is actually lying on the table of the court, 
and all the attorney has to do is to take it 
up, as was the case here? Suppose, for 
instance, a man on whom such a notice has 
been served, has not got the document in 
his possession, but it is put in his bands in 
his way to court; would he not be bound 
to produce it? Lord Abinger, C. B.—If 
Williams had a right to refuse to produce 
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this bond, the plaintiff is in the ordinary 
position of a party who cannot produce an 
instrument, because it is in the hands of a 
privileged persun, and is consequently en- 
titled to give secondary evidence of it. If, 
on the other hand, this be not so, is he not 
merely an agent holding for the plaintiff 
the hond which he has in court?] There 
are several cases to show that where a no- 
tice to produce a document is not good 
when served, it cannot be rendered so by 
matter ex post facto, such as the accidental 
circumstance of another person having the 
document with him in court. (Cook v. 
Hearn, 1 M. & Rob. 201; Bate v. Kinsey, 
1C. M. &R.38; 4 Tyr. 662; Doe d. Wart- 
ney v. Grey, 1 Stark. 283.)—He also urged 
the question of damages. 





been given a reasonable time before the 
trial; and that the judge fs the proper 
person to decide if a reasonable time has 
been allowed. Now, in the present case, 
I think there was ample evidence to justi- 
fy him in deciding that this notice was suf- 
ficient, even on the principle laid down by 
Mr. Kelly, and the cases which speak of the 
necessity of giving reasonable notice: for 
notice was given on the Thursday, the case 
is tried on Friday, and from what had pre- 
viously taken place in London, it appears 
that the defendant’s attorney knew that the 
bond was in the possession of Williams, 
and that Williams would be subpcenaed : 
which amounts to this, that he knew the 


| bond was in the possession of his client, 


Lord Apincer, C. B.—As to the first | 
point in this case, I think Mr. Kelly is | 


right in saying, that in every case where a 
man is required to produce documents af- 
fecting the interest of his client, the no- 
tice should be given in such reasonable 


time before the trial, as to enable him to | 
| found by accident before the trial would 


get at the documents. Nowhere isa case 
in which it appears that the defendant’s 
attorney had been at one time in posses- 
sion of the original bond at the time when 
it was sent to London before the trial, and 
that a copy of it had been furnished under 
a judge’s order. 


| that point at present. 


From these facts he ! 


must have known that the holder of the | 


bond would be subpcenaed, and conse- 
quently had time enough to consider 


whether it would be for his client’s interest , 


to produce itornot. This is in shorta case 
where the party on whom this notice was 
served, has himself transferred the bond 
to another person whom he must have 
known would have been produced at the 
trial. This is not like the case of a com- 
plicated deed executed by several parties, 


and wanted for the purpose of proving | 


some collateral fact in the cause; in which 
case the producing, it might, in the opinion 
of counsel, be prejudicial to his client ; on 
the contrary, the present case is a very 
simple one; here is a bond which the de- 
fendant’s attorney had in his possession a 
short time before the trial, and must have 
known perfectly well where it was at the 
time of the trial. 

Parke, B.—I am of the same opinion. 
The first question is, was this notice to 
produce sufficient ? and I quite agree that 
the principle laid down by the cases is to 
consider whether a notice of this kind has 


| 





| reasonable time before the trial. 


| for Williams had undertaken to produce 


it for him. Supposing therefore, the rule 
laid down by Mr. Kelly to be correct, still 


| this notice to produce would be sufficient. 


I am not at all prepared to say, that, if the 
attorney did not know of these facts at the 
time he received the notice, the circum- 
stance of the bond being subsequently 


not be sufficient to render the notice good ; 
although it will not be necessary to decide 
In the cases which 
have been cited to support a contrary doc- 
trine, there had either been no notice to 
produce at all given before the trial, as was 
the case of Cook v. Hearn, where the no- 
tice was served while the trial was actu- 
ally going on, and which in fact was no 
notice at all; or, as in the case of Doe d. 
Wartney v. Grey, where it was served on 
the wife of the party, and not on his attor- 
ney; and there was no proof that the lat- 
ter had ever received it. Those cases are 
therefore distinguishable from the present, 
on this ground, inasmuch as here there 
was a notice to produce served ; and the 
only question is, whether it was served a 
I am not 
prepared to say that this objection should 
prevail; for it appears on further exami 

nation, that at the time it way taken, Wil- 
liams was treated as attorney for the de- 
fendant ; butin the further progress of the 
cause, it came out that he was in reality 
the attorney of both parties ; and although 
the judge ought to have directed his at- 
tention to that circumstance, I am not pre- 
pared to say that we ought to grant a new 
trial on that ground. It is not necessary, 
however, to say any thing about that, as we 
decide the case on the ground that this was 
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a reasonable and sufficient notice. As to 
the second quéstion in this case, relative to 
the defendant’s liability for the costs incur- 
red by the plaintiff in defending this suit 
in chancery, the case of Duffield v. Scott, 
(3 T. R. 374,) is an authority that, where 
a party gives a bond to indemnify against 


all liability in respect of a certain event, | 


he is bound to see that the costs resulting 
from that event are paid; so that the de- 
fendant in this case ought either to have 


paid the legacy, or when a suit was brought | 


upon it, to have defended it himself. If 
this be so, he is bound new to make good 
the reasonable costs resulting to the party 
entitled to his indemuity, and there is no 
proof to satisfy us that more than those 
reasonable custs has been demanded from 
him on the present occasion. 
Gurney and Rotrrz, B. B., concurred. 
Rule refused. 





QUEEN’S BENCH—BAIL COURT. | 


Hitary Term. | 


Before Sir Jonn Wituiams. 


Kerr v. Jeston.—Jan. 24, 1843. | 
Where an arbitrator enlarges the time for making an | 


award till a given day, the time is to be computed as 
inclusive of that day. 


Tuts was a rule obtained by Byles, call- | 
ing on the plaintiff to pay certain sums 
mentioned in an award made in this cause. 
The arbitrator was requited by the sub- 
mission to make the award within six | 
weeks from the period of his appointment. | 


Power, however, was given by the submis- | 
} 


sion toenlarge the time, and on the 12th June | 
it was enlarged to the Ist July next, and | 
the enlargement made a rule of court. 

Ogle showed cause, and submitted that 
the award was made too late, as the word 
“until” could not be considered inclusive 
of the Ist July. 

Byles, in support of the rule, argued 
that the word “ until” must be considered 
as either inclusive or exclusive, according 
to the intention of the parties using the 
expression ; it was analagous to the word 
“ from,” which was held to be either inclu- 
sive or exclusive, so as it might best effec- 
tuate the deeds of the parties, (Cowp. 714.) 
In R. v. Knight and others, (7 B. & C. 413,) 





Lord Tenterden expressed a similar 
| opinion as to the meaning of “ from” in 
| an indictment as applicable to place, and 
| differed from the decision of the court in 
| R. v. Gamlingay, (3 T. R. 513,) where the 
_ word “ from” had been held only capable 
| of an exclusive import. 

Wutuiams, J.—The objection is, that 
the award was made out of time, as it was 
made on the Ist July. Whether it was or 
no depends on the meaning of the word 
“until.” Now, there is no doubt, that, in 
dependent of the cause of Pugh v. Duke 
| of Leeds, (Cowp. 714,) there is no absolute 
rule as to the meaning to be attached to 
| the word “ until,” as it may be construed 
either as inclusive or exclusive, as it may, 
with strict propriety, mean either. I think, 
that, in the present case, it was meant to 
be inclusive of the day on which the 
award was made. [I thiuk, therefore, that 
construction should be put on it, ‘ wt ree 
magis valeat quam pereat,” and therefore, 
that this objection is not sustainable in 
point of law. 


Rule absolute. 











LORD ELDON AND SLAVERY. 


On its being stated in the House of 
Lords that a state of slavery was coutra- 
ry tothe genius of the British constitu- 
tion, Lord Expon thus expressed him- 
self : 

“ With respect,” he said, “to a state of 
slavery being contrary to the genius of 
the British constitution, I must say, my 
lords, that when 1 find this system of 
trading was fostered, encouraged, and 
almost instituted by the British constitu- 
tion, and, I might add, under the auspices 
too of so great a constitutional authority 
as my Lord Somers, I should hesitate a 
long while before I venture to say slavery 
was contrary to the genius of the British 
constitution. With respect to a state of 
slavery being contrary to the genius of 
the existing religion, when I recollect 
that a state of slavery had for centuries 
existed, that the legislature of this country 
had encouraged it not only by the coun- 
tenance afforded to it by the laymen who 
have figured in the history of this country, 
but also by a bench of bishops, as learned, 
pious and respectable as that which their 
lordships now saw before them, who must 
have known what was and was not con- 
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Capt. Mackenzie’s Case. 











trary to the existing religion, I own I can- 
not easily bring myself to say that a sys- 
tem which has heretofore received such a 
sanction, is so clearly contrary to the ge- 
nius of the existing religion as some noble 
lords seems to think it. 


CAPT. MACKENZIE’S CASE. 
Tue following is the opinion of Chancel- 
lor Kent, as to whether the Circuit or Dis- 
trict Court of the United States has, under 
the crimes act of 1825, concurrent juris- 
diction with courts martial over offences 
committed on board ships of war. 








Captain Mackenzie is on trial before a 
Naval Court Martial, upon a charge of 
murder, committed on the high seas, while 
acting as Commander of the U.S. brig of 
war Somers. The trial is proceeding on 
board the U.S. ship North Carolina, and has 
been pending for some weeks past. Cap- 
tain Mackenzie had been previously tried 
before a Naval Court of Inquiry on the 
like charge, and acquitted. It is stated 
that a complaint has been preferred against 
Captain Mackenzie before the grand jury 
in the Circuit Court of the United States, 
now sitting in New-York, in order that he 
may be indicted and tried in the same court 
for the same alleged crime. My opinion is 
requested on the question, whether a Dis- 
trict or Circuit Court of the United States 
can properly take cognizance of the charge 
under the above circumstances 4 

In this same case of Captain Mackenzie, 
Judge Betts, of the District Court of the 
United States, some weeks ago, left it as 
a doubtful or unsettled question, whether 
the Circuit Court of the United States 
had, under the crimes act of March 3d, 
1825, concurrent jurisdiction with courts 
martial over offences committed on board 
ships of war. If they had, he considered 


that the proviso of the eleventh section of 


the act referred to, showed that the powers 
of courts martial were not abrogated or 
suspended ; and that it was doubtful whe- 
ther the courts of civil jurisdiction were 
under the necessity of exercising their ju- 
risdiction. 

ist. I consider the better opinion to be, 
that crimes and offences committed on the 
high seas by a person in the actual service 
of the United States, on buard one of their 
vessels of war, and duly commissioned, 
and claiming to act under that authority, 





are not cognizable under the jurisdiction 
of the courts of the United States. The 
fitting aud peculiar cognizance of such 
crimes and offences is in the naval courts 
martial instituted under the act of con- 
gress of April 23d, 1800, which created a 
naval cude of martial law, for the trial and 
punishment of crimes and offences commit- 
ted in the naval service of the United 
States. It has been from the beginning an 
adjudicated and settled principle in the ju- 
risprudence of the United States, that the 
federal courts have no criminal jurisdiction 
but what is expressly conferred on them 
by acts of congress. Now, there is no 
statute any where giving express jurisdic- 
tion to the civil courts of the United States 
over crimes at sea in the United States’ 
navy. The enactments in the naval code 
of 1800 cover the whole ground by the de- 
tailed and specific provisions for the punish- 
ment of crimes committed in the United 
States’ navy, by naval courts martial, which 
have jurisdiction to try all crimes an.| 
offences whatever, so committed, and to 
acquit, or to convict and award the highest 
punishments known to the law. If the 
crimes act of 1825 intended to interfere 
with the naval code of discipline, and 
transfer it to the civil courts, the intention 
of congress would no doubt have been ex- 
pressly and clearly declared. Such a fatal 
interference as it would be, even to give 
concurrent jurisdiction to the civil courts, 
ought not to be left to construction, and to 
be drawn by inference merely. 

I consider, therefore, the sounder opinion 
to be, that the jurisdiction of the naval 
courts martial is, in the case stated, ex- 
clusive, and that the courts of the United 
States, of civil jurisdiction, have no lawful 
cognizance of the case; nor ought they to 
have upon principles of public policy, nor 
would they have without fatally impairing 
the authority, character and discipline of 
the American navy. Courts martial act 
under a distinct and peculiar code, and 
which Lord Mansfield termed “ a sea mili- 
tary code, which the wisdom of ages had 
formed.” The act of congress of 23d 
April, 1809, has digested and adopted that 
code. It specified particular punishments 
for particular crimes, and declared further, 
that all crimes committed by persons be- 
longing to the navy, and not therein speci- 
fied, should be punished “ according to the 
laws and customs in such cases at sea.” 


This is what Lord Mansfield had also de- 
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clared, when he observed that “when a 
man is charged with an offence against the 
articles, or where the articles are silent 
against the usages of the navy, he could 
only be tried by a court martial. In the 
naval public service, commanders must act 
upon delicate suspicions, upon the evidence 
of their own eyes. They must give des- 
perate commands—they must require in- 
stantaneous obedience.” A naval tribunal 
only is capable of appreciating all these 
circumstances, and without that stern dis- 
cipline and perfect command that the na- 
val code requires, an American man-of-war 
would soon become, to use again an ex- 
pression of Lord Mansfield, “a rabble, 
dangerous only to their friends, and harm- 
less to the enemy.” 

2d. But if the federal civil courts be ad- 
mitted to have concurrent jurisdiction in 
the case of such officers, yet they lose that 
jurisdiction if a naval court martial had 
previously taken cognizance of the charge. 
In the case of concurrent jurisdiction, un- 
der the same government, jurisdiction at- 
taches exclusively to the one that first as- 
sumes cognizance of the case—for no man 
can be tried at the same time in two juris- 
Jictions. It would be equally unjust and 
:osurd. If he be acquitted by a naval 
sourt martial, that acquittal would be a 

ood bar to an indictment and trial for the 
sme offence ; for no person, says the Con- 
jtution of the United States, shall be 
* subject for the same offence, to be twice 
at in jeopardy of life or limb.” If he be 

a trial before a naval court martial, that 

et would constitute a good plea in abate- 

ent of any criminal prosecution instituted 
‘. a national civil court of criminal juris- 
diction for the same offence. It may be 
declared asa settled principle, and founded 
on the plainest justice and good sense, 
that where there are two tribunals under 
the same government of concurrent juris- 
diction, the jurisdiction of that tribunal 
which first takes cognizance by process of 
the subject matter, is conclusive, and a plea 
in abatement of such a /ts-prudens would 
sxe available. Were it otherwise, a man 
night be not only harassed, but destroyed 
in the conflict between the two jurisdictions, 
both claiming him and trying him at the 
same time. 

In my opinion, therefore, in either point 
of view of the question stated, the Circuit 
Court of the Uvited States for New-York, 
cannot lawfully, nor without great injury 








and injustice, take cognizance of the case 


stated. 
Signed, JAMES KENT, 
New-York, March 7th, 1843. 
ae i a 
APPOINTMENTS BY THE Go. 
VERNOR, 


(By and with the consent of the Senate.) 
NEW-YORK. ' 


Commissioners of Deeds——Samuel (Qs. 
good, Philip Milspaugh, Rensselaer Ten 
Broeck, Jonathan J. Coddington, jr., Nel- 
son J. Waterbury, William D, Waterman, 
Richard S. Emmet, Henry C. Towner, 
Daniel E. Sickles, Daniel S. Gleason, Al- 
len M. Snitfen, John R. Flanagan, Corne- 
lius R. Dissosway, Peter Pinckney, Chas, 
Webb, Jonas B. Phillips, William Sidney 
M‘Coun, James P. Howard, Cornelius J, 
De Witt, Theodore B. Myers, George E, 
Baldwin, Addison M. Burt, Lorenzo B, 
Shepard, Peter Van Antwerp, Spencer 
W. Cone, Jacob Ramsey, Clinton Haring, 





| Wynkoop Packard, Edmund Elmendorf, 


jr, Michael Burke, John M. French, Geo. 
C. Anthon, John T. Doyle, Florence 
M‘Carthy, Charles Edward Shea, Wm. H. 
Wilson, Archibald G. Montgomery, Wm. 
C. Wetmore, Romain Dillon, Heury P. 
Wanmaker, Chas. G. Havens, William M. 
Allen, Brayton A. Campbell, Andrew 
Warner, James L. Phelps, Henry G. De- 
forest, Isaac V. Fower, Wm. H. Jansen, 
and Edgar Schieffelin ; vice—William T. 
Johnson, Henry A. Lambert, Albert G. 
Lawrence, George B. Kissam, John New- 
house, Alexander M. Burrill, Theodore 
J. Martin, Theodore Hinsdale, Stephen 
Sammons, William H. Maxwell, William 
Austin, Isaac Adriance, John S. Bates, 
Pierre O. Beebe, Cornelius Bogert, To- 
bias Boudinot, William W. Campbell, Jas. 
Constable, Samuel D. Craig, Morris M. 
Davidson, Geo. Gibbs, Philip Hamilton, 
Hiram Hunt, Stephen B. Hutchings, 
Washington Judah, Samuel H. Kellam, 
Isaac Labagh, Jas. Lozier, Cornelius Ma- 
thews, Napoleon B. Mountfort, Joseph R. 
Pierson, Richard Reed, James J. King, 
Beverly Robinson, jr., John S. Woodward, 
Cornelius S.Van Winkle, Amherst Wright, 
Robert F. Winslow, Edgar Ketchum, 
Thomas 8. Somers, Joseph F. Leaming, 
Welcome R. Beebe, Joseph Thompson, 
Harvey A. Weed, Wm. H. Harned, John 
H. H. Hawes, John C. Devereux, jr., Thos. 
Snowden and John Bard. 
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